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Emerging Issues

Challenges to enforceability of 
restrictive covenants in 

employment agreements: 
Looking past the two-year, 50-mile non-compete 

by Blackwell N. Shelley, Jr.

A casual internet search for non-compete agreement templates 
will return hundreds of forms, in all price ranges, for every 
line of work from accountants to zookeepers. Most of these 
agreements come with a broad disclaimer that urges the 

purchaser to consult with counsel before using them, which is good, 
because most of these agreements fail to be enforceable, for one 
reason or another. Virginia courts have said, over and over, that re-
strictive covenants, such as non-compete and non-disclosure agree-
ments, must be narrowly tailored to meet the needs of the employer 
and the employee. One size does not fi t all.

A loosely drafted non-compete agreement offers lots of oppor-
tunities for an employee to challenge its effi cacy. What are some 
of the most common challenges to restrictive covenants, as well as 
some others that may arise when an employer relies on a boilerplate 
agreement?

The basic rule is this: restrictive covenants are disfavored re-
straints on trade, but will be enforced if the contract:

(1) is narrowly drawn to protect the employer’s legitimate busi-
ness interest; 

(2) is not unduly burdensome on the employee’s ability to earn 
a living; and,

(3) is not against public policy.1 
Virginia courts, like those of other jurisdictions, look to the cove-

nant’s duration, territorial scope, and the type and description of the 
prohibited employment function. To a lesser extent, courts will also 
look at the relative bargaining positions of the parties.2 Each non-
compete agreement is evaluated on its own merits, balancing the 
provisions of the contract with the circumstances of the businesses 
and employees involved. Accordingly, there is no precise formula-
tion of terms that will always pass muster with the courts.3

Usually, the covenant’s geographic scope can be shown to be 
reasonable with proof that it encompasses an area equal to or small-
er than the region in which the employee performed services for the 
company.4 Likewise, the duration of the covenant can be justifi ed 
by tying it to some business cycle, such as the amount of time it 
takes for a salesman to capture and cultivate a new customer,5 or 

the employer’s business cycle,6 but courts often will simply hold, 
without analysis of the relationship between the time period and the 
business, that a period of two years or less is reasonable.7

As a practical matter, however, it is the description of the pro-
hibited employment that offers the most challenges to a covenant’s 
enforceability. Because restrictive covenants restrain free trade, any 
ambiguities in the contract are construed in favor of the employee.8 
The description of prohibited employment must therefore do no 
more than prevent an employee from engaging in activities that 
actually compete with the employer.9 In discussing this sort of over 
breadth, the Virginia Supreme Court has given examples such as 
blanket prohibitions against “working for a competitor,”10 or prohi-
bitions against any form of employment in the fi eld.11

The “reasonableness” requirements for non-competes only ad-
dress the fi rst two prongs of the test. The “public policy” part of 
the test – the third prong – usually comes into play in an agreement 
where any part of the restrictive covenant is ambiguous or vague. If 
an employee must try to interpret an ambiguous provision to decide 
whether it is prudent, from a standpoint of possible legal liability, to 
accept a particular job or whether it might be necessary to resist the 
employer’s efforts to assert that the provision covers a particular 
job, the ambiguity is deemed to have an in terrorem effect on the 
employee. Virginia courts, state and federal, have held that the mere 
act of subjecting the employee to such uncertainty offends public 
policy.12 

Whether the duration or territorial coverage of a non-compete 
is reasonable will usually involve some questions of fact that are 
extrinsic to the pleadings or the contract, particularly with regard to 
the employer’s business interests or with regard to the employee’s 
ability to earn a livelihood. Such questions will likely make a de-
murrer inappropriate, which is good for the plaintiff. If some part of 
the restrictive covenant is ambiguous, though, whether the contract 
is enforceable becomes a question of law.13

The courts’ rules of strict construction make ambiguity fatal to a 
restrictive covenant. Virginia courts will not attempt to reform an 
ambiguous agreement to make it clear or more reasonable. While 
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the Virginia Supreme Court has neither adopted nor 
expressly rejected the “blue pencil rule” as it applies 
to restrictive covenants in employment contracts, the 
case law suggests that, in assessing the validity of 
such covenants, Virginia follows an “all-or-nothing” 
rule.14 Likewise, Virginia circuit courts have uni-
formly declined to “blue pencil” the terms of restric-
tive covenants in order to make them enforceable.15 

This is not the case in every jurisdiction. Some 
states, such as Maryland, West Virginia, and South 
Carolina, allow a court the power to excise por-
tions of a restrictive covenant to reduce its scope to 
something the court fi nds reasonable. This lack of 
uniformity among the states has led to a proliferation 
of boilerplate provisions which may work in some 
states, but do not work here. One such provision is a 
“savings” clause, which usually recites that a court 
of competent jurisdiction may “modify” or “amend” 
any unenforceable provision of the agreement so as 
to make it enforceable. A few Virginia circuit courts 
have held that such a “savings” clause is against 
public policy.16 

In this regard, however, there is an important dis-
tinction between “savings” and “severability.” Where 
the intention of the contracting parties is manifest 
and shows that the parties intended for the restrictive 
covenants to be separate and distinct from the rest 
of the agreement, Virginia courts have excised the 
entire restrictive covenant, but allowed the rest of the 
agreement to remain.

In Roto-Die Company, Inc. v. Lesser, Judge Kiser 
suggested that the distinction between a savings 
clause and a severability clause made all the differ-
ence.17 He stated:

The difference between ‘blue penciling’ 
and severing is a matter of focus. The 
former emphasizes deleting, and in some 
jurisdictions adding, words in a particular 
clause. The latter emphasizes construing 
independent clauses independently.

The two propositions, he suggested, were not 
inconsistent and would allow a court, under the 
proper circumstances, to strike out an unenforceable 
restrictive covenant and enforce the remainder of the 
agreement, so long as the parties had agreed that the 
contract was thus divisible.18

Apart from “savings” and “severability” clauses, 
another form of boilerplate – the assignment clause 
– can also wreck a non-compete. Under Virginia law, 
contracts for personal services, including employ-
ment agreements, are not assignable, unless both par-
ties agree to the assignment.19 Although the restric-
tive covenants in an employment agreement are part 
of the whole agreement, they are not, strictly speak-
ing, personal service agreements. No Virginia state 
court has expressly addressed whether a covenant not 
to compete contained in an employment contract may 
be assignable apart from the whole contract, despite 
the personal nature of the whole agreement and the 
non-assignability of the agreement as a whole.20 

However, in Reynolds and Reynolds Company v. 
Hardee,21 the plaintiff acquired defendant employee’s 
former employer and, as part of the deal, acquired 
defendant’s employment agreement, which contained 
a non-compete provision. After the acquisition, plain-
tiff sought to have defendant sign a new employment 
agreement that was less favorable to the employee. 
Defendant employee refused and was terminated, and 
thereafter plaintiff fi led suit to enforce the non-com-
pete provision of the agreement. Judge Smith, noting 
the absence of Virginia law on this point, reviewed 
cases from other jurisdictions and held that a non-
compete agreement could not be assigned. 

In particular, Judge Smith relied on the following 
passage from a Vermont decision:22 

The employee entrusted to his employer 
the important privilege of discharging him 
at will and without cause. This eventuality 
would at once invoke the severe detriment 
of foreclosing him from employment 
elsewhere in that community in his cho-
sen occupation. The restriction, in its own 
terms, was designed to protect a fi duciary 
relationship which emanated solely from 
the master and servant relationship.

Knowing the character and personality 
of his master, the employee might be ready 
and willing to safeguard the trust which his 
employer had reposed in him by granting 
a restrictive covenant against leaving that 
employment. His confi dence in his em-
ployer might be such that he could scarcely 
anticipate any rupture between them. As to 
that particular employer, if a break did occur, 
he might be willing to pledge that his fi del-
ity would continue after the employment 
had ended, even at the cost of forsaking the 
vocation for which he was best suited. This 
does not mean that he was willing to suffer 
this restraint for the benefi t of a stranger to 
the original undertaking.

If Judge Smith’s rationale is correct, then it is 
probable that a Virginia court would fi nd that an 
assignable non-compete provision is ambiguous – or 
a least too vague to be enforced – because of the 
possibility that a stranger to the original agreement 
might attempt to enforce the restrictive covenant. The 
Virginia Supreme Court has not weighed in on this 
question yet, but several circuit courts have adopted 
Judge Smith’s rationale.23 

In addition to “savings” and “assignment” clauses, 
boilerplate contracts also may contain a “no defense” 
clause. A “no defense” clause generally provides that 
an employer’s breach of the employment agree-
ment does not amount to a defense to the employer’s 
subsequent efforts to enforce a restrictive covenant. 
Usually, the language of a “no defense” clause pro-
vides that the employee cannot assert, for example, 
a wrongful termination as a defense against enforce-
ment of a non-compete. Whether such a provision is 
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enforceable in Virginia depends upon an examination 
of the entire agreement.

There is not much law in Virginia on this point, 
but in Standard Laundry Service v. Pastelnick,24 
the Virginia Supreme Court considered whether an 
employer who wrongfully discharged an employee 
could enforce a covenant not to compete against that 
employee. The employer contended that the covenant 
not to compete “was an independent one” effective 
upon “termination of his employment for any cause 
whatever.”25 The Court rejected that argument and 
stated, “The contract of employment was an entire 
and inseparable one.” The court concluded that the 
employer would “not be allowed to breach the con-
tract by wrongfully discharging Pastelnick before the 
end of his term and then later hold him bound to the 
covenant under the contract.”

The Court’s fi nding that the contract was “entire 
and inseparable” was essential to the holding in 
Standard Laundry Service. The Court’s language 
suggests that, if the contract were not found “entire 
and inseparable,” the employer would have been able 
to enforce the covenant not to compete, despite its 
breach.26 

Two circuit court cases follow this reasoning. In 
Weiss v. E.V.M.S. Academic Physicians,27 the court 
held that parties to an employment contract may 
agree that a covenant not to compete will be en-
forceable even if the employer fi rst breaches other 
provisions of the contract, so long as the restrictive 
covenant is separable from the rest of the contract. 
The court specifi cally found that a “No Defense” 
clause is enforceable and is not repugnant to public 
policy.

Similarly, in Hilb, Rogal, & Hamilton Co. of Tide-
water v. Jennings,28 the employment agreement spe-
cifi cally stated that “no covenant or provision shall be 
dependant upon any other covenant or provision un-
less so expressed herein.” The contract also provided 
for liquidated damages in the event of a wrongful 
discharge. Concluding that the parties could not have 
intended for the employee to receive liquidated dam-
ages and be able to compete with the employer in the 
event of a wrongful discharge, the court held that the 
non-compete clause “was separate and independent 
of the other provisions of the Employment agree-
ment.” Thus, the employer could enforce the terms of 
the covenant not to compete even if the employer had 
fi rst materially breached the contract. 

One fi nal area of examination in reviewing a boil-
erplate non-compete agreement should be the choice 
of law provision. Parties have a right to enter into 
choice of law provisions and those provisions will 
be upheld as long as there is a reasonable basis for 
choosing the law of that forum. The Supreme Court 
of Virginia has held that, where parties to a contract 
have expressly declared that it is to be construed with 
reference to the law of a particular jurisdiction, the 
court will recognize such agreement and enforce it, 
applying the law of the stipulated jurisdiction.29 If, 

however, the law of the stipulated jurisdiction leads 
to a result that violates Virginia public policy, the 
court may refuse to enforce the agreement.30 There 
is a great diversity among the states on policy issues 
related to restrictive covenants and many states have 
policies that Virginia might fi nd repugnant; accord-
ingly, the choice of law provision is always worth a 
close look.

Unlike most areas of employment law which tend 
to run in favor of the employer, the law governing 
restrictive employment covenants favors the em-
ployee. The courts have placed the burden on the 
employer, not only to identify the business interest 
that the covenant is supposed to protect, but to show 
that it is particularly important to the business and 
that the covenant is narrowly written to protect that 
interest and, at the same time, not unduly deprive 
the employee of a livelihood.31 In addition to placing 
these burdens of proof on the employer, courts also 
consistently construe any ambiguities in the contract 
in favor of the employee.32 Moreover, these burdens 
rest on the employer regardless of whether the suit is 
brought by the employer to enforce the covenant, or 
by the employee, to have it declared unenforceable.

Even with all of these additional burdens on the 
employer and even with the disfavored nature of 
the agreements themselves, Virginia courts enforce 
restrictive employment covenants. A written contract, 
after all, has a certain amount of dignity that courts 
are reluctant to ignore, but boilerplate – particularly 
boilerplate that does not fi t – reduces this dignity and 
may cause the court to be less concerned about the 
sanctity of the parties’ agreement. For that reason, 
it is worth counsel’s time to look beyond the basics 
in analyzing restrictive covenants in an employment 
agreement. Even if the agreement appears to be 
reasonable in terms of its temporal and geographic 
scope, it may yet fail for a variety of public policy or 
even technical reasons.
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